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: POINTS AND AUTHORITIE 5SS

A The Commissmner of Mctor Vehicles must wnﬂdm ancl give substantzal We1ght

o t‘ﬁe resuits of the 1@131@(1 criminal pmceedmgs mvo]vmg the same peraon who is the subject .

of the adm1m%1.rat1ve proc.,edmg before thc (“ormnmsmner when ev1dence of rmch results are

plesented at the admlmstraﬁve hcaﬂng Choma v. WT/Dzwszon of Motor Vehzdes 557 S.E. -

2d 31 2d 310 {?00] 2

B. The Court has held that a drwer s hcenqe isa prOperty interest and such interest is-

' elmtled to protection of the due process clausc of the West Virginia Lonsﬁtution Abshzre v.

Clme ]93 w.y. 180, 455 SE2d549 (1993)

C. In a case 1nvolving the possible deprivation of a property intere'sf the defendant
should be aﬂorded the opportunity to preseni evidence that speaks his or ber innocence.

Adkms V. Clzne 216 W V. 504 607 S E 2d 833, 842 (2004) a,nd Arbau,qh v. Cline 216 W V.

- J04, 607SE2d833 542 (2004)

D. The Consfziuz‘zon of West Vzrgzma Amcie 3, Secrzon 10 provides thai no person

shall be depnved of life, liberty or property without due process of law and the Judgment of

his pcers

B. State ex rel. Peckv. Goshuin, 162 W.V. 420, 249 S E.2d 765 (1978).

STATEMENT OF THE CASE

Andrew Moten was arrested on Getober 19, 2003 in Mabscott, Raleigh County, West

Virginia, for Priving Under the Influence of Alcohol His arrest was oceasioned by a BOLO

allegedly received by the City of Mabscott, This allegled"‘BOLO” was received around



19:30 a:nd descnbmg a red tfuck with the 1eg1stranon fag belongmg to the appellam

Apploxmlateiy 45 minutes later thc Ma‘bscoft officer obscrved ﬂ’!}S vehicle, toiiowed if, and a

says the Vehu,lc made a W]de tum (T raﬁbcrlpt P. 7y From Farley Hiit, it is a dlstance of 7
appmxxma‘tely 20 minutes dmve from Mab%cott and there exists numerous tums off The
officer offered no ev1dence as to "thc, BOLO in ‘thc form of 911 'tranampt and/or record other
than ﬁis tcshmony

There was 10 'Iﬁtokilyzer test, the officer had not be’:en trained in ﬂlé operation of the

breath testing device and was not certified in Wesi‘ Virgim’é at that time. The officer alleged

that thcre Was an Gdor of alcobol, blood shot eyes and sturred speech (Transcript p 7) The

ofﬁcer objected Mr; Moten to heel o toe, ﬁnger to nose, one legged stand and eyc structure

'test for the field sobﬂety tests, The foundahon for the field sobﬂety tests; according to the

transcnpt, was hmlted to “before performing each test as demonstrated all the tests f_or Mr.
Moten.” (Transcript p. 7). - Tilere Wés never any evidence of any insiruction given Mr.
Moten, n‘or. evidence as to the tgrrain upon which these {ests were given, nor evidence of the
ofﬁcer’é training 6r any _Conipliallbe Witﬁ r._egard to field sobriety testi.‘ng standards.
Moréoﬁer, the‘re was .notestiiﬁony about the eye structured tests. Thé_ finger to nose test Was |
not a recognizéd test by aﬁjf accreditiﬁg‘agency as to the validity in _relaﬁonship o alcohol_
influence upoh ‘rhe body. The officer testified Mr. Moten could not p_erfbnn the one legged

stand tests because of medical problems. (Transcript p. 8). Tn the cross examination, it was

_ revealed that Mr. Moten had NUMErous ri;edical conditions, and Wa_s on permanent totally

di'sabiliiy. He also did advise that Mr. Moten told him that he was not under the influence of

alcohol. (Transcript p. 9).



The ofﬁcer also adwsed Mr, Moten mformed him that he had. bitten by a snake
| | thlrieen (13) 11mes a.nd was taking Nitro for hlS heari ploblems Mr Moten also had he'ﬂth o B
pioblems mth hIS leUs a:nd back. (Transcmpt p. 15) T he ofﬁeer further conceded That M.
Moten’s blood shot eyes slurred speeeh and fumblmg for his 110(31’1&6 and pdporwork could -

' have been ea.used by Vanous reasons unrelated 'to ale ohoI (T ranscnpt p. 18)

Based upon the testlmony, the Corrnmssmnel enterod an Ordel revolqng the driving
prmleges of Anch ew Moten Pnor io the start of the heanng) the license revocation eounsel ,
for Andrew Mo ten requested a eontmuance untli ‘i:he conclusmn of the criminal matter, which
said motion was deme'd |

The DMV hcaung was held on Ma‘y 5, 2004 and the Final Order was entered on. _
August 23, 2004, Whlch was timely appealed and the Circuit Court Judge issued his ruhng
on December 15, 2_005. Prior to the entry of the Final Order by the Circuit Court of Raleigh
County on this matter here, Mr. Moten’s crintinal case was dismis_sed, as the Prosecuting
Attorney of Raleigh County declin‘ed to further prosecute this matter.

* ARGUMENT

A driver’s license is 2 property interest.
Article 3, Seotion 10 of the Constitution of West Virginia provides that no person

shall be depnved of hfe 11berty or properly without due process of law and the judgmem of

hlS peerq Due p1ocess is synonymous with fundamental fairness. State ex rel. _Peck v,

Goshuin, 162 W.V, 420, 249 S.E2d 765 (1978}, A d:river’s license is a property mterest,

Th.lS Court has held a dnvel s license is a property interest and such interest is entitled to

'proteetion of the due process clause of the West Vlrgima Constitution. Abshzre v, Cline, 193

W. V._180, 455 S.E.2d 549 (1995). Thus d.ue process does apply- to the Departmem of Motor



.Ve‘hj'ele h,eer'iogs.' .It. is mleorlteeted the.eppeilant had a valid driver’"s lieense- prior to the
| 'Department of Motor Vehzele revocation proceedmg Beeause the appeilcmt had a valid
: duver 8 heense the Commrseronel was requrred 10 prowde hlm wrth due proeess bcfore
depriving him of this’ property interest. The appollant eomends, that rhe hearmg before the
| (,onnmbmoner was msufﬁelent due process in the he was demed the opportumly o gathel

and present certaln favorable evrdenee on hrs behalf.

'E‘he DMV denied ﬂ:he mnpeﬂﬁem ﬁne onmor&rmiw m msm i‘evombﬂe evriderree in his
et ‘ y .

" In a case m_‘;rolving" the j;)ossrble 'deprivation of a property in‘tere_st,.the defendanr_

should be afforded .the- opportuoity to present evrde:n,ee that Speaks to-his or her innocence,

‘This Court held that the “Clioma opinion applied to any judicial 'determination of

administrative license revocation made after the date of Choma'’s filing.” Adkins v. Cline 216

W.V._504, 607 S.E.2d 833, 842 (2004).

- The Choma opinion, Wh_ich was filed on November '28,_ 2001, held that “the
Commissioner of Mofor Vehicles must consider and give sub.stantiai weight to the results of
related criminal prooeedmgs 1nvolvmg the same person who Is the sub]ect of the

adrmmstratwe proceedlng before the Comm1351oner when evrdenee of such results is

-presented n the admuustrauve proceedmg” Choma v, Wesr Virginia_Division of Mo[or .

Vehicles, 210 W.V. 256, 557 S.E.?;d 310, 314 (2001). 'I‘herefore any party charged with

DUT after November 28, 2001 is entitled to have the results of hrs or her related criminal
proceedings consrdered n h1s or her DMV proceedings when that eVIdence 18 presented
In the current ease the appellant was charged mth DUI on October 19, 2003, nearly

two years alter the Choma deuslon was delivered. Therefore because the alleged DUI



| offenbc occurred after the effectlve date of the Choma d@mswn the Appellant was entltled to :

have the resvlts of hig rclated cnmmal pmceedmgs if prcsenled consﬁered in his- DMV
. pr_oceedmgs. : | |
| Howcver the DMV denied .appellan‘t 8 moﬁoﬁ to c,on‘i}nuc the pfoccedmgs 0 awm :
the outeome Of the rela.ted criminal pmwedmgs (T ra:ﬂscrzpt p S) The DMV, mstead went
_ forth with its proceedmgs prior ‘i,o any action on behalf of the Siale rcgardmg Appellanl s
:'related c;lmmai proceedings. Therefore, because the DMV demed the Ap_peﬂant_’s motion to |
continge the hearing, the results of the_a.pp'eliant’s related criminai proceadings Were not
| _ corisidercd..in his DMV proceedin_g. In the DMV p.roceeding, the Cdnﬁniésidner 1'éV01<ed the
appellant’s license f_ér DUL | |
Subsequent .tc; the Commis'sioner’s rc\}bcation (;f the appellant’s license, the State
dismissed the criminal proceedings against the appellant. Had the Commissioner continued
the hearing per motion of the Appellant, the Appeﬂaﬁt would ha{re been able to present the .
State’s dismissal .of c_riminai .proceédi'ngs as evidence of his innbcéhcc.
In addition, the Choma decnsmn also held that related criminal proceedmgs be
“considered and given substanual weight”” Id. at 314. Thus, by failing to. contmue its
proceedings to awalt and constder the related criminal proceedings, the DMYV denied the
Appellant the right to present evidence that was (1) favorable to his case, and (2) entitled to
substantial Weight, in his defense. This actioﬁ was dehiinent_al to the Appellant’s case and a.s

a resuli the Appellant was deprived of his property interest.

Case law holds that a DMV ﬁ'evocaﬁ@n of a driver’s license should be reevaluaied when

the related @H‘Eminaﬂnmceedings are reselved and the license proceeding is still pending,

i



F he helclmg of C’homa requnes the results of the cr lmmal proceedings lo be pr esentcd
in order ffor them to be con31dereci ld dt314. Howevel this Court has rcmanded cases in
_ Wl’llcll the DMV preeeedmgs took plaee prior to the cmmmal proeeedmgs and therefure.
prevented the delendant ﬁrom presentm;r those results in the DMV proce edmgs Upon
remcmd of. those cases, the Court required ‘the Commlssmner to 1eevaluate fhose cases while
| con31der1ng and affordmg subs‘tantlal Welght to the results of the related criminal

proceedmgs Adkms v. Cline, 607 S E. 2dat 842

T here are two cases on point in ‘thlS issue, Adkins v. Cline, ahd Arbaﬂ;ﬁh v.Cline. In-

both cases, the. Appellam‘,s Adlﬂns and Arbaugh were arlested for DUI The DMV
proeeedmgs were held prlor 1o any criminal proceedmgs n both the Adkms and the Arbay _g_h :
case. In both cases, the Commzsszoner ruled that the parties were DU, and sabsequently
revoked both Appellants 11cen<;es Both Appella.nts appealed the Commissioner’s fi ndings.
_l@ at 835,

While the appeals of the Commissioner’s ﬁndmgs were pending, both cases reached
their conclus1ons in the criminal proceedmgs As a result of ‘the criminal pr oceedmgs the
criminal charges against Mr. Adlﬂns were dlSIIHSSGd and Mir, Arbaugh was acquitted of o
eriminal charges agamst him. Id at 835 The lower eourts then stayed the Commlssmner S
revocatmn orders of both Mr. Adkins and Mr Arbaugh’s license. pending decision on the
appeals id at 835 |
| ._ ernle both cases were pending appeal this Court 1ssl1ed its opinion on Choma v.

Wesz‘ V;rrgzma Division of Motor Vehicles 557 S.1.2d 310. Because the revocation of Mr.

Adkins’ and Mr. Arbaugh’s licenses had not been finalized, this Courf held that Choma _

applied to their cases.. ddkins v. Cline, 607 S.F. 2d at §42.



In both Adkm& a_nd Arbaz g_h, the defendan‘ts were unable to present the rcsul‘ts of‘thelr .

' lelalr::d cr1m1nal procea,dmgs in the DMV proceedmgb because the crzmmdl proceedmgs had

not boen conch aded at the tnne of the Dl\ﬂ' TV’s pmceedmgs Id. at 836 As aresult, Mr.
Adkms and Mr. Arbdugh were denied the right to present ewdence favorable to themselves in
the DMV proccedmgs and Subsequenﬂy had their hcenses tevoked. |

| In Adkins’ and Arbaugh s appeals of the DMV mi]'ng, however, ‘thirs. Court affirmed |
the lower court’s ruling that r.emandle.d thc cases o the DMV Commissi(jner {0 be 1‘eev§luated
in a¢¢§rdance with Qz_q:gzg. id at 842; ]_.I.l':OthEI’ Wbrds tBe Court sént the cases back to the

BMV to be zeheard and ordered the Comrmsswncr fo give substcmtzal welght to the results 0[

the Appellan‘ts reiated crumnal proceedmgs

- The case at hand is similar to Adkins and Arbaugh. Like the Appeﬂzmts in those
cases, Mr. Mo’ten was sticcessful in his 'cr.inﬁnal procecdings In fact, Moten requested a trial,
dlld the State d15m1ssed the charges against him. Unfortunately for Mr. Moten, the Sta‘te S

dismissal of criminal charges did not occur unul after the Commissioner had plowed abead

 with the DMY proceedings, along the way denying Mr. Moten’s motion to continue to awai't

the results of the criminal proceedlngs By denymg Mr. Moten’s motion, the Commissioner ™~

once again, as in Adkms and Arbaugh, demed the Appellant the opportunity to plesen‘t

favorable evidence.

Similar to Adkins and Arbaugh, this case meets the requirements for Choma to apply.

In both Adkins and drbaugh, the opérative facts occurred prior to the Choma deadline.
However the Court applied C’homa to those cases because the revocaﬁon determinations had

10t been ﬁnahzed Adfcms v. Cline, 607 S E 2dat 842, Tn the case - at hand the operative

ia(.,fS occurred ahnost 2 years after Choma went mto effect. Therefore this case is well



- within the requirements of Choﬁ__’tq, and it s at least as appropriate to apply Choma 10 this -
- case as it was 'in Adkim.or Arbaug A.
Becaus,e this case: occurred after C ?mmcz went into effcc‘t and becausc it hag snmldr o

facts to Adkms* and Arbaugh the Comt bh{)lﬂd rs—:ac‘n a smnld:r rcsuii and remand th1s ca‘se to

the iower com't W1th mstmc,uons fo remand thls case fo the Dcpartmen‘i: of Motor Vchldcs to

. reevaluate and afford sub'%ta;ntxal welght to the rebults of the rela‘ted cnmmal proceedmgu
V\fherefore the Appellant respectfully requests the Court to Order the Court to remand this
case back 1o the Deparﬁnent Of Motor Vehicles for a hednng to consld.er the effect of lb,e'
_subscquent dismissal of the er 1m1nal matier. |
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